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A	
  chilly	
  climate?	
  



Emerging	
  themes…	
  

1.	
  Methodological	
  challenges	
  for	
  measuring	
  the	
  
chill	
  	
  
2.	
  The	
  applica4on	
  of	
  the	
  chilling	
  effect	
  to	
  privacy	
  
law,	
  as	
  well	
  as	
  libel	
  	
  
3.	
  The	
  implica4ons	
  of	
  the	
  Defama4on	
  Act	
  2013	
  	
  
(and	
  costs	
  reform	
  /	
  post-­‐Leveson	
  regula4on)	
  
	
  
No.	
  1	
  makes	
  the	
  study	
  of	
  number	
  2	
  &	
  3	
  very	
  
difficult	
  



The	
  chilling	
  effect	
  defined	
  

‘deterred	
  by	
  the	
  fear	
  of	
  punishment,	
  some	
  
individuals	
  refrain	
  from	
  saying	
  or	
  publishing	
  
something	
  that	
  which	
  they	
  lawfully	
  could,	
  and	
  
indeed,	
  should’	
  (Schauer	
  1978)	
  
	
  
‘an	
  illegi4mate	
  threat	
  to	
  freedom	
  of	
  expression	
  
through	
  “unnecessary	
  and	
  disproporGonate”	
  
legal	
  restric4ons’	
  (Libel	
  Reform	
  campaign	
  2009)	
  



How	
  to	
  map	
  the	
  chill?	
  
The	
  chill	
  is	
  subjec4vely	
  defined,	
  with	
  varying	
  weight	
  
placed	
  on	
  compe4ng	
  rights,	
  depending	
  on	
  the	
  
nature	
  of	
  publica4on	
  and	
  an	
  individual’s	
  opinion.	
  	
  
To	
  measure	
  -­‐	
  or	
  map	
  -­‐	
  the	
  chilling	
  effect	
  we	
  should	
  
a[empt	
  to	
  iden4fy	
  criteria	
  that	
  define	
  illegi4mate	
  
threats,	
  looking	
  at:	
  
•  Actual	
  li4ga4on	
  experiences	
  
•  Threats	
  of	
  ac4on	
  and	
  the	
  outcomes	
  of	
  these	
  
threats	
  	
  

•  An4cipated	
  threats	
  of	
  legal	
  ac4on	
  	
  
	
  



The	
  Gp	
  of	
  the	
  iceberg	
  

Courts	
  data	
  –	
  cases	
  in	
  
courts	
  and	
  claims	
  –	
  
represent	
  only	
  a	
  frac4on	
  
of	
  legal	
  disputes:	
  the	
  ‘4p	
  
of	
  a	
  very	
  large	
  iceberg’	
  	
  
(Barendt	
  et	
  al,	
  1997)	
  

Pic	
  (Photomontage):	
  Wikimedia	
  commons	
  



DefamaGon	
  claims	
  

Year% Claims%
issued%in%
London%
(QB)%

Defamation%
claims%
issued%in%
London%%

%%of%all%
London%
(QB)%
claims%%
issued%

£15<50k% £>50k% No%value%
stated%

2013% %Not%yet%
available%

%Not%yet%
available%

Not%yet%
available%

%Not%yet%
available%

%Not%yet%
available%

Not%yet%
available%

2012% 5,549 186$ 3.35%  65   60   61  
2011% 4,726 165$ 3.49% 28% 61% 76%
2010% 4,864% 158$ 3.24% 27% 47% 84%
2009% 5,694% 298$ 5.23% 52% 62% 184%
2008% 5,173% 259$ 5% 43% 77% 139%

!

Updated	
  from	
  table	
  
originally	
  compiled	
  by	
  Jaron	
  
Lewis	
  (Inforrm	
  2011),	
  based	
  
on	
  MoJ	
  annual	
  sta4s4cs	
  



DefamaGon	
  claims	
  1992-­‐2012	
  



DefamaGon	
  cases	
  
•  ‘There	
  is	
  no	
  official	
  collec4on	
  of	
  figures	
  rela4ng	
  to	
  the	
  

number	
  of	
  defama4on	
  cases	
  that	
  reach	
  full	
  trial	
  or	
  on	
  the	
  
number	
  of	
  pre-­‐trial	
  hearings	
  in	
  defama4on	
  cases’	
  

•  ‘Data	
  are	
  not	
  collated	
  centrally	
  on	
  the	
  outcomes	
  of	
  
defama4on	
  claims	
  issued	
  in	
  court’	
  

•  …‘no	
  reliable	
  data	
  on	
  the	
  number	
  or	
  outcome	
  of	
  cases	
  that	
  
do	
  not	
  reach	
  court,	
  including	
  damages	
  and	
  costs	
  paid’	
  

•  MoJ	
  was	
  not	
  able	
  to	
  obtain	
  informa4on	
  ‘on	
  the	
  amount	
  
spent	
  by	
  media	
  organisa4ons	
  and	
  others	
  on	
  legal	
  advice	
  to	
  
help	
  them	
  make	
  decisions	
  about	
  whether	
  to	
  publish,	
  
challenge	
  or	
  defend	
  a	
  challenge’	
  

Impact	
  Assessment	
  on	
  Defama/on	
  Bill	
  (2012)	
  



(Official)	
  Data	
  guessGmates	
  
Volume'in'2010'

' Claims'
issued'

Judgment'by'
default'

Summary'
judgment'

Trials'
concluded''

Interlocutory'
applications'
for'Masters'

All'claims'in'
RCJ'

4,864' 1,190' 269' 182' 8,113''

Defamation'
claims'

158' 39' 9' 6' 264'

'If	
  similar	
  to	
  all	
  claims	
  
Claims	
  issued	
  in	
  the	
  Queen’s	
  Bench	
  Division	
  of	
  the	
  High	
  Court	
  at	
  the	
  Royal	
  Courts	
  of	
  Jus4ce.	
  
Source:	
  Judicial	
  and	
  Court	
  Sta4s4cs	
  (2010),	
  Ministry	
  of	
  Jus4ce.	
  
ibid	
  para	
  2.56,	
  32.	
  	
  
	
  	
  
	
  



Jackson	
  report	
  case	
  data	
  
First	
  22	
  cases	
  of	
  154	
  libel	
  and	
  privacy	
  claims	
  against	
  the	
  media	
  resolved	
  by	
  se[lement	
  or	
  
judgment	
  in	
  2008,	
  detailed	
  in	
  Appendix	
  17	
  of	
  Lord	
  Jus4ce	
  Jackson’s	
  review	
  of	
  civil	
  li4ga4on	
  
costs	
  (Preliminary	
  Report	
  2009)	
  



Research	
  surveys	
  2013	
  
In	
  2013	
  I	
  carried	
  out	
  a	
  number	
  of	
  online	
  surveys	
  among	
  digital	
  
journalists	
  and	
  online	
  writers	
  based	
  in	
  England	
  and	
  Wales,	
  
asking	
  about	
  their	
  experiences	
  and	
  percep4ons	
  around	
  
defama4on	
  and	
  privacy-­‐related	
  civil	
  li4ga4on.	
  
	
  
Quan4ta4ve	
  findings	
  are	
  tricky	
  to	
  verify,	
  but	
  help	
  indicate	
  
general	
  pa[erns	
  of	
  behaviour	
  and	
  percep4on.	
  The	
  qualita4ve	
  
findings	
  from	
  open-­‐ended	
  ques4ons	
  (par4cipants’	
  comments	
  
and	
  observa4ons)	
  help	
  provide	
  greater	
  insight	
  into	
  the	
  
complex	
  no4on	
  of	
  the	
  ‘chilling	
  effect’.	
  	
  
	
  
Findings	
  to	
  be	
  published	
  in	
  early	
  2014.	
  	
  
	
  
	
  



Post-­‐Leveson	
  arbitraGon	
  plans	
  

Final	
  drak	
  of	
  the	
  Royal	
  Charter	
  	
  	
  



And	
  just	
  who	
  is	
  a	
  ‘relevant	
  
publisher’?	
  	
  



Research	
  quesGons	
  for	
  2014+	
  

•  Will	
  a	
  new	
  arbitra4on	
  system	
  reduce	
  or	
  heighten	
  
a	
  percep4on	
  of	
  the	
  ‘chill’?	
  	
  

•  What	
  effect	
  will	
  a	
  new	
  arbitra4on	
  system	
  have	
  on	
  
the	
  number	
  and	
  type	
  of	
  defama4on	
  and	
  privacy	
  
cases?	
  	
  

•  What	
  effect	
  will	
  the	
  reforms	
  of	
  the	
  Defama4on	
  
Act	
  2013	
  have	
  on	
  the	
  number	
  and	
  type	
  of	
  claims	
  
brought	
  against	
  journalists	
  and	
  digital	
  publishers?	
  

•  What	
  effect	
  will	
  cost	
  reforms	
  have	
  on	
  journalists’	
  
and	
  digital	
  publishers’	
  percep4ons	
  of	
  the	
  chill?	
  	
  



Research	
  development	
  

•  Scope	
  for	
  a	
  more	
  sophis4cated	
  
interdisciplinary	
  approach	
  to	
  provide	
  clarity	
  
around	
  the	
  ‘chilling	
  effect’	
  and	
  develop	
  robust	
  
mechanisms	
  to	
  protect	
  freedom	
  of	
  expression	
  
(beyond	
  large	
  media	
  orgs)	
  

•  What	
  methodologies	
  can	
  we	
  use	
  to	
  track	
  the	
  
impact	
  of	
  defama4on	
  and	
  privacy	
  processes	
  
across	
  jurisdic4ons?	
  	
  



Contact	
  
•  judith.townend.1@city.ac.uk	
  
•  @jtownend	
  –	
  Twi[er	
  

•  h[p://bit.ly/openjus4ce	
  
•  h[p://lawjus4cejournalism.org	
  
•  h[p://meejalaw.com	
  


